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INTRODUCTION AND STATEMENT OF INTEREST

The Product Liability Advisory Council, Inc. (“PLAC”) is a non-
profit association consisting of 120 voting members, all of whom are
companies in the business of designing, manufacturing and/or marketing
products. Three of PLAC’s member companies are headquartered in
Wisconsin, many more have facilities in Wisconsin, and virtually all of
PLAC’s member companies sell products in Wisconsin. (App.1).

PLAC’s unique perspective and interest in this case derive from
the experiences of its members, who design products in a wide range of
industries and frequently face product litigation. One of PLAC’s
principal missions is to file amicus curiae briefs in cases, like this one,
that affect the development of product liability law and have a potential
impact on American industry. Since 1983, PLAC has filed over 825
amicus curiae briefs in state and federal courts to present the views of
product manufacturers seeking fairness and balance in the application and
development of the laws of product liability.

The crux of this case is whether a plaintiff can state a cause of
action for design defect where both the “design” and the “defect”

attacked are inherent characteristics of the product itself. Although



Godoy goes to great pains to cast his claims as ones about paint pigments
in general, in the end it is clear that the real focus of his attack is on white
lead carbonate. Courts in other states have concluded that such an attack
is unavailing because it fails to establish a design defect as required by
Section 402A of the Restatement (Second) of Torts (1965). And, indeed,
to permit Godoy to pursue his design defect claims as urged here would
open the door to a species of products liability — referred to in the

1% &%

literature as “generic,” “absolute” or “category” liability — that numerous
courts and commentators flatlty have rejected. Such a result would
constitute a substantial departure from the law of this and all other states
and have profoundly negative consequences for Wisconsin citizens and
businesses.
FACTS PERTINENT TO THIS AMICUS BRIEF

The complaint at issue in this case sets forth a relatively basic set
of facts. First, Godoy asserts that he was exposed to paint containing
white lead carbonate in his rented family home. (Godoy Br. at 1)
Second, Godoy asserts that this exposure caused lead poisoning. Id.

Third, Godoy contends studies show that lead is harmful to children. Id.

at 2-4. In his complaint, Godoy asserts that the defendants “designed”



white lead carbonate to be used as a pigment in paint, that the pigment is
“hazardous” for this use, and that the defendants knew white lead
carbonate was hazardous. Jd. at 5-7. Plaintiff does not allege that there
was any particular “design™ process that makes white lead carbonate
defective. Rather, he argues that white lead carbonate is “unreasonably
dangerous” because it has lead and, therefore, it is “defective.” Id. at 13.
The trial and appellate courts both found that these allegations failed to
state a claim for design defect under Wisconsin law. Notably, however,

these rulings do not bar Godoy’s failure to warn claim.

ARGUMENT

I To Impose Tort Liability, a Product Must Actually Be
Defective.

To bring a tort claim based on the use of a product — regardless of
the theory under which it is brought — a plaintiff must identify a product
defect that caused the plaintiff’s injury. This threshold requirement of a
defect is written into the language of Section 402A of the Restatement
(Second) of Torts:

One who sells any product in a defective condition

unreasonably dangerous to the user or consumer or to his

property is subject to liability for physical harm thereby
caused to the ultimate user or consumer, or to his property. . .



. [This rule] applies although . . . the seller has exercised all
possible care in the preparation and sale of his product.

(emphasis added). See also James A. Henderson & Aaron D. Twerski,
Closing the American Products Liability Frontier: The Rejection of
Liability Without Defect, 66 N.Y.U. L. Rev. 1263, 1266 (1991)(“a system
of liability without defect is beyond the capacity of courts to
implement.””); Harvey M. Grossman, Categorical Liability: Why The
Gates Should be Kept Closed, 36 S. Tex. L. Rev. 385, 386 (1995) (“A
cardinal principle of product liability law, reiterated time and again in the
cases, is that strict liability is not absolute liability; manufacturers are not
to be deemed insurers of their products. The persistent rejection of that
equation is reflected in the requirement that product liability claims be
premised on proof of ‘defect,” a showing that there is ‘something wrong’
with the product at issue.”)

Comment 1 to Section 402A makes clear that manufacturers are
not subject to liability associated with “inherent characteristics” of a
product that could not be removed without compromising the product’s
desirability. See Dudley v. Baltimore Gas & Elec. Co., 632 A.2d 492,

501-02 (Md. Ct. Spec. App.1993) (flammability and explosiveness were



qualities intrinsic to natural gas and were not “defects” for purposes of
strict products liability).

In the more than 40 years since Section 402A was elucidated,
philosophical and legal arguments have abounded about the scope and
meaning of “defective condition.” It now is well established that one
may state a claim for three types of defect: manufacturing, design and
warning. See, e.g., Carter v. Massey-Ferguson, Inc., 716 F.2d 344, 346
n.1 (5™ Cir. 1983); Patterson v. Gesellschaft, 608 F. Supp. 1206, 1209
(N.D. Tex. 1985); Richardson v. Holland, 741 S.W.2d 751, 754 (Mo. Ct.
App. 1987); John E. Montgomery & David G. Owen, Reflecting on the
Theory and Administration of Strict Tort Liability for Defective Products,
27 S.C. L. Rev. 803, 811 (1976). There is no claim for manufacturing
defect here, and, as noted, the claim of defective warning remains and is
not on appeal. The question here is whether a claim of defective design
can apply under Wisconsin’s consumer contemplation test to products

which have no design defect, but which can inflict harm.



IL. Godoy Seeks to Avoid the Requirement of a Design Defect By
Means of Semantic Sleight of Hand — An Effort Courts Have
Rejected.

Godoy secks to avoid that question by contending that the
“appropriate question” in this case is “whether residential paint pigment
can be made without lead.” (Godoy Br. at 9-10) (citing Thomas ex rel.
Gramling v. Mallett, 2005 WI 129, 950, 285 Wis. 2d 236, 701 N.W.2d
523, Godoy presents the proposition that there are “safe alternatives to
white lead paint” such as “zinc-based paints.” (Godoy Br. at 10). But
this very argument has been made before and rejected by other courts as
failing to state a claim for design defect. See City of Philadelphia v. Lead
Indus. Ass’n, 1992 WL 98482, *3 (E.D. Pa. Apr. 23,1992), aff’d 994 F.2d
112 (3d Cir. 1993) (rejecting this claim as “akin to alleging a design
defect in champagne by arguing that the manufacturer should have made
sparkling cider instead. The challenge is to the product itself, not to a
specific design.”).

Other cases have applied the same reasoning in rejecting design

defect claims against lead pigment manufacturers. For example, in
Wright v. Lead Indus. Ass'n (July 6, 1995), Baltimore City, Md. Cir. Ct.

Nos. 94363042/CL190487 and 94363043/CL190488, Order at 8-10, aff'd,



Appeal No. 1896, Slip Op. at 8 (Md. Ct. Spec. App. Oct. 21, 1997), again
facing claims just like those advanced by Godoy here, the court aptly
observed that lead pigment “is essentially a processed lump of lead and,
as Defendants argue, ‘to demand removal of lead from lead pigment is
like demanding removal of aluminum from aluminum foil.” It would be
an altogether different product.” (App.25-27, App.11).

Just a month ago, a New York court overturned a judgment against
a lead pigment manufacturer like the defendants here, reasoning that the
defendant could not be liable for distributing a lawful product that
became dangerous only after it fell under another party’s control. Smith
v. NL Industries Inc., 2008 Slip. Op. No. 4923 (N.Y.A.D. 1 Dept. June 3,
2008) (App.36). Just like Godoy here, the Smith plaintiffs did not allege
any specific defect in the design of the paint pigments manufactured by
the defendant. Id. at 2. Rather, they contended that since all lead is
hazardous to children, any lead pigment used in the interior residential
paint must, by implication, be defective. /d The appellate court granted
judgment to the defendants, observing that, (like Wisconsin), “New York
does not impose a duty upon a manufacturer to refrain from the lawful

distribution of a non-defective product.” Id.



What then is Godoy arguing for? It would appear that at base,
Godoy is arguing that white lead carbonate is a “bad” product and that
liability should attach to the product itself, regardless of design. This,
however, goes too far.

III. Godoy Seeks to Establish a Claim of Generic or Category
Liability — A Theory That Has Been Widely Criticized.

The approach Godoy asks this Court to adopt would be a serious
departure from Wisconsin law. By seeking to impose strict design defect
liability for an inherent characteristic of white lead carbonate pigment —
simply by virtue of the fact that lead allegedly harms people — Godoy
effectively argues that all manufacturers must be liable for injuries that
occur from use of their product, even if the product has the safest design
possible and all warnings are given. In short, Godoy seeks to establish a
claim of absolute or generic liability against the manufacturer defendants.

The theory of absolute liability first arose in the 1980°s. Variously
called “categorical,” “generic” or “absolute” liability, it “would hold
manufacturers accountable for injuries from products in certain generic
categories even though no independent, traditional defect in manufacture,
design or warnings was proved.” Grossman, 36 S. Tex. L. Rev. at 386;

see also Carl T. Bogus, War on the Common Law: The Struggle at the



Center of Products Liability, 60 Mo. L. Rev. 1, 5 (1995) (“Generic
liability, or product category liability as it is also called, involves
products that remain unreasonably dangerous despite the best possible
construction, design and warnings.”).

In Thomas ex rel. Gramling v. Mallett, 2005 WI 129, 9163 n.51,
285 Wis. 2d 236, 701 N.W.2d 523, this Court took pains to confirm that
its holding in no way should be seen as creating “absolute liability” for
white lead carbonate as a category. 'The court in Green v. Smith &
Nephew AHP, Inc., 2001 WI 109 §57, 245 Wis.2d 772, 629 N.W.2d 727
likewise observed “[t]his is not to say that strict products liability is
tantamount to absolute liability. Strict products liability does not impose
liability in every instance that a consumer is injured while using a
product.” (citation omitted). And for good reason: “To many, generic
liability is a radical concept: it raises the specter of courts deciding which
products may and may not be distributed, and they perceive it as a
judicial usurpation of legislative authority.” Bogus, 60 Mo. L. Rev. at 8.

The term “generic liability” refers to products liability based on a
claim that an overall product, not just a particular design feature, is

unreasonably dangerous and should not be sold. Under a claim of generic



liability a plaintiff can contend that merely putting the product on the
market was unreasonably dangerous - like Godoy’s arguments here about
the intrinsic dangerousness of white lead carbonate.

No court has adopted the concept of generic liability that Godoy
implicitly urges here. See, e.g., Kotler v. American Tobacco, 926 I.2d
1217, 1224-26 (1* Cir. 1990), vacated, 505 U.S, 1215 (1992); Moore v.
R.G. Indus., Inc., 789 F.2d 1326, 1327 (9™ Cir. 1986); Armijo v. Ex.
Cam., Inc., 656 F. Supp. 771, 773 (D.N.M. 1987); Gunsalus v. Celotex
Corp., 674 F. Supp. 1149, 1158 (E.D. Pa. 1987); Hilberg v. F.W.
Woolworth Co., 761 P.2d 236, 240-41 (Colo. Ct. App. 1988), overruled
on other grounds, Casebolt v. Cowan, 829 P.2d 352, 360 (Colo. 1992).
Legislatures have overturned or limited every attempt by courts to outlaw
a product through the concept of generic liability. See, e.g., Halphen v.
Johns-Manville Sales Corp., 484 So. 2d 110 (La. 1986); Kelley v. R.G.
Indus., Inc., 497 A2d 1143 (Md. Ct. App. 1985); O’Brien v. Muskin
Corp., 463 A.2d 298 (N.J. 1983); N.J. Stat. Ann. 2A:58C-3; Md. Code
Ann,, Art, 27, § 36-19(h); La. Rev. Stat. Ann. §9:2800.51-.59.

This resounding rejection of categorical liability is entirely

consistent with Wisconsin law. This Court has previously disavowed the

10



far-reaching notion that manufacturers are insurers of their products and
that all risks can be eliminated from a product. See Dippel v. Sciano, 37
Wis. 2d 443, 45960, 155 N.W.2d 55, 6364 (1967).

The consequences of adopting Godoy’s approach for design defect
claims would be profound. Doing so would be more than a simple
expansion of product liability law -- it would create a new form of
liability with no prior basis in law. Because there are possible risks that
can be associated with the use of virtually any product, adopting Godoy’s
approach would mean that every time someone is injured by a product, he
or she would have a design defect claim, even if the product were made
as safely as possible. Manufacturers could avoid liability only by taking
their products off the market. Courts would be thrust into the business of
deciding which products could be made and sold, even where there is no
negligence or other misconduct.

Under Godoy’s logic, one could say that the cheese in a
cheeseburger contributes to childhood obesity — and that harm alone
could be enough to impose absolute liability on cheese manufacturers.
Likewise, paper and cloth could be deemed “defective™ because they are

flammable. Wood in a structure could be “defective” because it is not

11



steel; steel is “defective” because it is not titanium. As one widely-cited
commentator has observed, “[o]nce the gates of categorical liability are
opened, the range of products that might be swept through them in the
interests of sympathetic plaintiffs is frighteningly broad. This legitimate
fear is a potent argument against opening those gates.” Grossman, 36

Tex. L. Rev. at 409 (citation omitted).

IV. Godoy’s Approach Would Deny Wisconsin Citizens Access to
Useful and Desirable Products and Constrict Wisconsin
Businesses.

If the Court opens the door to generic liability in Wisconsin, the new
rule would impose serious and troubling burdens on Wisconsin
consumers and businesses. The rule would affect the availability and
pricing of any product that is not defectively designed but by its nature
can potentially cause injury, even when the product is a legal substance,
and is useful or desired by consumers. Such products could include
alcoholic beverages, firearms, insect sprays, household disinfectants and
prescription drugs, to name just a few. Many chemical compounds that
go into innumerable products likewise could be deemed “unreasonably

dangerous,” thereby sweeping up - and effectively outlawing - the

12



products they go into, regardless of the utility of the products and
regardless of instructions for use and warnings.

Manufacturers would be forced, at best, to raise the price of such
products to cover the cost of the increased risks of litigation, to buy
insurance if it is available or to plan for increased litigation. Because so
many products that a jury may label “unreasonably dangerous” by their
nature are readily and broadly obtainable by consumers, the size of the
risk would be much greater than if these were arcane products or
available only for industrial use. There would come a point when even
increased pricing would not be enough to justify the risk of sale or the
price would be so high that consumers would simply not pay the price of
the goods. In the end, products could be withdrawn from the Wisconsin
market and become unavailable to its citizens.

Further, Wisconsin-based manufacturers of such products would
incur far greater costs of doing business, including increased insurance
and other business costs. The more local or regional the manufacturer’s
market, the worse the consequences for its business. There would be
consequences, as well, for Wisconsin employees of such businesses that

could be forced to cut back on manufacturing, marketing and sales, and

13



the employees in those positions. See, e.g., Council of Econ. Advisers,
Who Pays for Tort Liability Claims? An Economic Analysis of the U.S.

Tort Liability System 6, 12-13, 16 (2002), http://www . whitchouse.gov/

cea/tortliabilitysystem_apr02.pdf (excessive tort costs result in lower
wages/job losses, higher prices, lower property values, and lower stock
prices, which harm retirement savings); Steven Garber, Product Liability,
Punitive Damages, Business Decisions and Economic Outcomes, 1998
Wis. L. Rev. 237, 248-49 (“A particularly bad liability experience with a
product can lead to costs that represent a large fraction of a company's
value--and in the extreme may lead to financial disaster--no matter how
small a portion of its assets was invested in the product.”). In short, there
are sound public policy reasons not to extend plaintiff’s view of the law

of product liability.
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CONCLUSION

For the foregoing reasons, and the reasons elucidated in the

Defendants-Respondents’ briefs in this appeal, PLAC respectfully

requests that this Court uphold the rulings of the trial and appeals courts.
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,\ppullii_;s, Alvin ané Alies wrigﬁt. appeal 2 series of ozders
by the circult .Gouxt for Baltimore City dismimsing a suis filed on
vnelr behalf by their paxents, Tima and Alvio 0. Wright.
Contrented wish numerous dafendancs and various allegationa, :;.m
trial court ultimately disposed of the case by granting chree
motions f£iled by appellees, one for dismisaal and two for summary
judgmant.. On appeal. appellants present us with ths follewing
questions, which we have condensad for brevitys

(1} DLd the oircult ecourt err in grancing
lopaliee’'s motien for swapary Judgment on the
issua of proximmve causation; and

{2) pid the circuit gouzt err in granting i

Appellee’s motion for summary Jjudgment on
Appellant's allegations of conspiracys end

L VRPN

(3} Did the circult court #Ir in granoting
appellass motion to  diamiss on  the
allegations of fraud, miarepresentacion and
vicla:;:n of the Maryland Consumner Protectien
1-14)

{4) pid rthe circuit court waxr in grantiog |
“appélles’s motion to dismiss Appellants dewign
defect clajms =5 to the manufactures of lead
pigmants. .

Finding no error, we shail affirm the judsments of the circuit
court, )
£OB Rus NMoscurces Corpoxation (DUE Run) appeals from the trial
court’s denlal of its motion for Maryland Rule 1-341 sanctions. On
appenl, DOE Run presents us with the following quastion:
pid tha trial court arr by deanying tha DOE Run’s
motion for Rule 1-341l conty and Fees without making

any findings of fact as’ to tho Wright's slleged bad
foith and/or lack of substanciml jJustcification in

pes————————__tt e
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commencdndand maintalning iftx sylt dgainst DOE
Run?

Agein f£inding no erzor, we shall affirm the judgment of the circuit

. =ourc,

Pactn

Alwin Welght was bern on 28 Junuary 1577, and his brotber
Allen was born on 2% January 1379. Prum thelr birth, the brathers
tived with their parents at 1228 N. Ellwoed Avenue in Baltimore,
Maryland, until 15§3.' In June 1580, the brothers were found to
have and wera treated for elevated blood levels of lead. Alvih
dled in 1994 of complicatiens Eren kidney diaeﬁln. Allan has bechn
diagnosed with parmueld zchizophrenia and schizoaffective disorda"z:-,

syrproms of which he began to disploy in 1981, The Wrights contend

that these medical problems arose from rthe brothsrs‘ expogure to
lead paint mt 1228 NH. Ellwecd Avenua.

The Wrights £iled a complalnt iz Deceuber of 1994 on behalf of
thEil; gsons, secking damages from & nucher of dufenﬂants,'
appelleas, whe wa have placed :‘.n.twu greups: thoge who have had
gome contact with 1228 N, Ellwood Avcnua‘ {the N. BEllweod Avenue
group), and thoge in the lead paine industry (che Induswry Group).
The cooplaine concaing a voriety of claims, _!.nclud.iuu strict
1iability, negligence, conspiracy, frayd (mizrsprasencacion}, and

. ' The cecord Indlicates that 1228 M. Ellwood Avenuo was oclglnnily purchased lo 1957 by Tioa
Wright's father, ‘The recond alss indicates thut Tins lived tn this houss with her proenis umzihlinp. before

tving there with haz bnaband and childron.
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wrengful deach. -« i N, Zliwsod Avenue gxoup“-ccnsis:s of Sherwin
Williems Company, Fuller O'Brien, A. Sauver & Company and Schumanz
Eardware Company. The Industry Group consists of The Lead Indusrry
Agsociacion, The Atlantic Richfield Covpeny, 5C4/G1lidden Company,
gx. Jog Minexrazl Corp (DOE fum), and E.I. Dupent de Memours &
Company .

Procedursl Eigtory

pefore praceeding, ws shall peview thisz mattex's somewhat

convoluted procedural history. Appellees filed & pumber of pre-

tcial mocions endeavoring to parrow or eliminate gertain ‘iuue's. .
The trlal court =zddressed each motion, and iasued thres sapuu'f:e
orders wbich msthodically eliminated claims and defendants,
ultimately disposing of the entire complaint. The trial court

dasyed irs first order own 6§ July 1595, granting sppellezg’ motion
.toc ciymiss a5 to all parties. thows claims charging.violation of the

Maryland Consumsr Protaction Ac¢t {CPA}, M3. Code Ann., Com. Law §

In
addition, the order dismissed that portion of the vomplaing
charging negligence and striet liablliicy, claiming design defece in
the creation of lead piomant.?

-
E)

7 This Is not o exhuausdve list. The complalnt was amended on & nummbee of oecnsions, with clsim
being dateted xud sdded.

* The trdal cous chos not (o diswmiss dis Wrights® claim of design defect nx to the creation of fead
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on 24 Junoe-+334. tke trial court issusd an order grancing
sunmary judgment. Thly eliminated the Induscry Croup, and the N,
Zliweod Avanua gyoup &5 to the Wrights! charge of comsplracy.* The
rrial court issued a third order on 1% Sepcamber 1936,

We ahall
ripst addyese those issues disposed of by summery judgment.
I.
In reviswing the grant of a motion for aummary judgment, “the
standazd of appellate ceview...is whether the trial court was

legally corvect.® JG&Ev Lane, 338 Md, 34, 43, 656 M.2d4 307 (1339),

The trial court may grant a motion for summary jud&me.nt ft § t;l_o
motion and response show that there is no genuine dizpute as to a;;r
materlal f£act and c}zat the party in whose faver judgment is ant.e:-ed
is entitled vo Judguent as s matter of law.” Md. Rule 2-30L(e).

In the cafe at. hand, the trial court coxrectly recognized

that, aithough the nonwmoving party is entitléd to have facts and
the infarsnces drawn thercfrom construed in its faver., the nom-~
moving party must “show cthat thera is a gesulne dispute ag to a
material fact by proffering facts which would bha nmdmisgible in
avidence,* Beattyv, Trellmamer, 330 Ma, 726, 737, 625 A.2d 1005 (1893].
to raise the outgcome of the action boyond mere speculation. *In
cther wni;is, the mere existence of m scintills of avidences in
support of the plaiptiff's claim ls ingufficient to preclude thae

* The iV, Elfwoud Avenut group Tncludes two palnt mzaulactusers, Sheewls Willisms Company,
Fuller-Obiden Company and two hardware siores, A.Baver Company and Schumean Herduware Company.

511



s . T e ] "% Lw’ Tl
P -t TR A

. 5.
grant of summaby vjudgment; there must be svidence upon which the
tury could reascnably f£ind for the plaintiff.”

o, {(Emphiaxis
added. }

A« DProgtimate Causs

In an action clalaing both uegligence and strict llabilivy.
the plaintiff bears the burdan of proving that the defendanc's

" tortious behavier was the proximate cause of the plainciff's

indury. SeeOwens-liinols, o v, Armstrong, 326 M3. 107, 604 A.28 47, cen

denied, 866 U.S. B71 (1952). In Maryland, *a plaintift may racover
anly cthose dmnages that ave atfirmatively proved with xataonai::q._a
certainty tc have resulted as the patural, proximate and dirg;t
effact of the r.or.cious nizconduct.* Jomes v.b?a!blowﬂ, 299 ¥d. 257,
269, 473 h.2d 429 (1584) (emphasis added] {cltation omitted).

proximate cause i3 _measyred in Maryland by the substantial factor

test. Eagle-Pleher v. Balbos, 326 M4, 179, 208, 604 A.23 445

(1992) {plaintiff's axposura to asbestos dust could be infarred by
jury as being a substantial factor in injuryl; Bartholomeev. Carey. 103
H. App. 34, G5 A28 908 (1994) (Bvidence insufficient to establish
landlord’'s actions was & substencial factor iz plainciffre load
polisoning.).

Here, the Wrights failed to produce sufficient evidence to
eitablish the nocessary link betwesn the N. Ellwood Avanus group’s
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sroducts and Che--injurles sufze:éd by theirTsone,! AKlthough the
Wrights claim that Alvin end Allan ingestsd lead paint. Mrs.
wright's undisputed testimony was chat she neves saw the boys eac
paint chips or flakes.’ Iy is important ko notm thac dlscovery
confirmed thers to be lictls or no flaking paint At 1228 N. Ellwood
Avenue. Morsover, Mrs, Wright tastified she could rot zscall
seaing fleking palnt while the brothsrs wore there. In sum, she
remembered only a white powder on the boys’ hende as thay played
near the 1iving roem window.? Nonethelgss, no gvidence was
presanted that the powder contained lead, or was from lead paint,
As the Wrighta see it, it was unnecesgary for them to prove

¢hat their soms wara injurad by products mynufactured by or

. purchaced from the Industry or N. Ellwood Avenue groups. Instead,

they choose to re_ly on tha inferences that may be Qravnm from the
facts presented. “While a count puat resolve all infarences in
favor of the cppoying summary Judgment, "Itlhoxe inforcnces must ba

reasonabla oney.‘* {Citation omitted,) DBeatly at T23. 1In :npporé

! Aputduloﬂheaﬂdﬁudgmmmmnhhlﬁﬂyunlmdyﬁudnbcmwpoh«ﬁnl

was calised by sppeliced [.i:!ntpmducu. A voviow of the record leaves us with the inpression that elier
ouuw?ummmmm the area or thelr grandparents® homs on Besett Sizvet wis the soures of the
boys”

*

¢ In eompleting = redical quastioanaire a3 ho John F. Keanedy Insins in 1980, M. Wrighs
{nclded paint chips among & nusiber of ims eaea by Allea. Weverthelots, we find this evidence

. unpersoagiva in vicw of her axteasive depositon.

7 According to M. Wiight, Bowever, stio washod thelr hiands twico & day co sealng the powder on
thelr hands, and wewld frequenly elean the window slil, This foriher waskenx tha Weight' clalmtha the
teed polsonlag aroso from contact with the white powder. .

513

App. 9



-
-

.

of their positiony tie Wrights poizt us to Owens Comingw. Garrett, 343
Ma. S0C, 682 A.2d 1143 (1936), and Shemeryv. Raymark Industries, fne., 137
F.34 776 (1997) [4™ Cirx.}. as demonstrating:
Whecther the exposure of any given bystander to
sny particulsar supplier’s preduct will be
legally gufficient to permic a Einding of
substantial-facror causation, is fact specitic
ta exch case, The finding involves 2the
interralationship between the uss of a
Jdefendant’s product at the workpiacs and the
activities of the plaintiff at the workplace.

343 M4, at 526 {civing EaglePlcher v. Balbor, supri)

Unforrunataly Eor the Wrights, they have nob ptaaentci-d
sufficisnt facka from which a jury could reanonably infex tha_:f:
aivin and Allen were injurad by products manufacturad by ox sold i::y
che Industry or H. Ellweod Avenls groups.® The. recoxd reflects
chae Alvin‘’s aund Aileu's_q_:-:md.fa.t:bnr used paint in 1226 N. Bllwoed
* Avenue purchbased from the N, Ellwood Avénue g-mu;;. The evidence

fzils ta show, hovever, is whether it contained Leads whecher ic

vag used in areas wharae the children were sewn with white powder on

thair hands) or whother the white powder was o by-preduct of lead

¥ Tha factonl diffeventes betwean Owany Coming knd Sharerly aod the matter before us are stark.
(o Owene-Coming, thers was amplo evideaon thas the defendaris®s peoduicts, which ecatained asbedlos, Were
used Drough out the areas o7, and dires testimony from fellow cployees thuk the plalntift wosked
In these aeasdusing the tirne In question. The tacts i Shemery ato vven tote compelling. Afl but ape of
the plalntiff s teptified to extensive contast wilh sibestos a0 the renalting dust, snd there wis direct
testimony that the one decensed plinUff bad substantial exporure.
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based paint.? RITR6Sh the fmers are undlsp‘\';-r.eé, the inferences
that may be drawn from chem axre of no avail to the ﬂriqht':a.
B. <Consplrzcy

The Wrights also contend tha trzial court errsd in dlsnissing
the conspiracy claim ap to all but A. Bauer & Company and Schumann
Hardware Company. While the trial court comcluded there waz
insufficient avidenca of a conspiracy, the Wrights contend the lead
industry conspired to suppress information of the hazards of lead
raint; had lokbled leeal government for regulacions desired by the
indusrry: and had fxiled adequately to fund research to resolve tﬁ;
guestion of what, if sny. is a safe lavel of lead in paine,™ Tfé.'a
trianl court extensively disgusped Wrights’ consplracy claim, a;d
concluded that théxe waos insufficlent evidence, Wa agrae.
. The Wrights contend the lead industry consp:lrad' to suppress
information concerming lwad paiot hazards, ut- failed to offer
pe:suaiive evidence in 'cuppo:t of its position. The hazards of
lead paint was publicized sxtensively and widely discussed {4 the
nedia prior to end during the paricd of vims in guescion, In face,
Baltimore regulatad laad paint products, and mandaved a 1ab¢_l

L Evidenco thar tha pains used by U grandfather coatiingd lead comes primarily from two tources.
The first Is his'son whose secollactions about lzad palt in the bouse stet from thoes tmes when, as a child,
he nasisted biy futher b palntivg the bouse, Mry, Hght's meallection Lt evea pwoes vigne, Sha only recalls
smhg&mmdmh:uuﬂuh;kﬁ%;hbnhﬁuhgnh:pﬁmdamdmh1950.
Nelther has any direcs substuntive mowtadge of (hefr futher ming tead based paint b the oo,

¥ We aze hesitant sves rodignify the Weights’ clurges that the lasd fadustry

eranipulatsd in some
fachlon rescarch facilitics of ruch tnstitstlons 44 the Folms Hopidng Unlwessity sod Harvard Universliy, with
reqgeses o conduet peseazeh Into thess lipas,

-
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specifically WROH'H§ Burchesers of the danger of using lmad aint
inside homas end in areas accessible vo children.™

Nor 1ls there
avidance of che general public or BaluimoTe being cotivirced by the
jead industry’'s afforgs. In facc, there is no evidence whatsoever
of any such e:to::. The Hrights rely em # numbar of notas made
duzing mastings of the lead industry in support of their position,
when read in the context in which thoy wers made, these notes beax
no indication that the specker was Tafazring to an ofganized
conspiracy. This supports the kxial court ‘s guuclusion that tha
Wizights had produced no evidance of an srgenized conspiracy.2 w:o

tumn now to the motion to dismizs,

(1%

=

In reviewing a motiom to dismies, wa mist “assure the truth of

‘all relevant and material facts well pleaded and vll inferencaes

which &on bo reasonably drawn from thoge facty.*  Srone v. Chicage Tl
Ins., 330 Md&. 329, 333, 624 A.2d 456 (Md. 1993). Accordingly. we

no¥ Gurn oux attentlon t¢ the igsuery presenced by the Hrights

Y fistestingly, Mrs, Wright tesilftod that the cuns of palot that sbs saw 1 the basement closetin
1920 appeatad to contain the appropricte wamings,

% Finally, in chelr brief tho Weights contend dya the nisd court abosed 13 dlacretion by faliag 1
grann Wty mequest o postpons it tuling on tha motioa for stmomary fudgoarat ol the close of dlscovery,
becaisa the record was notcomplets. As thers wak an elghtcsn month perlod for discavety, we fall o ste

what [fany coropelting evidescs would have becn uncovered fn in sdditional four weeks, Thers was no
abuss of discredon.
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2ollowing the dismissal of thsir fraud, CPR, and dssign defeet
elaimg. Wa shall address thess issuee serintity,
As Fraud acd Hiscaprssentation

*To prevall in an action for fraud, a plaintiff must
show: (a)} that a reprezantation made by the defendane
waz false; (b)) that 19 Falsicy wag lmown o
defendant) (c} that the representation waz made for the
purposes of defranding the plalntif#; (d) that the
plaintiff not only relied upon the repressatation, hut
tiad the right vo do so and would not have done the thing
frem which the damage resulted if it had pot been made;
and (e} chat plaintiff sufifered damage directly rxesulting
frem the defendant’s misrepresentacion,®

Parlete v. Parlente, 8B M., App- 628, 635, $96 A.2dA 655 {1891); Griffrw
Medtronizs, €40 Z.Supp. 396 (D.Hd. 1994). Sinceb the !{F:igh_t:
prusented no avidence of Alvin and aAllen being injured huca.use:zof
ruhrap_tasenl:ati.ons' by the H. Bllwood Avenus and tha Industry Group,
the trial cotrt djemissed the fraud claims, The trial court noted
vhaz cho action for fraud may have initixlly bewn pursued by the
Wrighta or their pavents, it was now barred by limitations.

The Wrights beliave such A result to e unduly barph to their
mluor children, snd offzr several theories to £ill the gap in the

law through which minors may fall. They flzat rely on dicta found

in 5.5, Ol Corp. v.Mabe, 273 M2. 632, 370 A.2d 554 (1976}, 1In Mobe, the
Court of Appsale wes eoufronted with wyhether Mibe had establiched
agency by estoppal in order to vecovar damagex from Injurioes
suffersd at a servics s!;a.:;'.on leased to and operated by cne Lonnis

Faizon. In responding to ssveral cages relied upon by Mabe, cthe
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Coust snid that “Telffnce upon the part of a parsnt or custodian o

a ehild of vender years would be sufficlent to permit receVery on

vehalf of 2 child if the facks and circunstances were such that the '

parent or custodian might bave been dble ¢o racovar for injury to
that parent cr custodian,” Mobe ab 64B-649. -

We sae no need to adcpt't:his dicta, ny the isgus now before us
waz not before tha Mobs court. Fonatheless. the Wrighes sssext

that en action for Fraud may be malntained by a thizd party i the
nisrapresentation was made to an agent of a third party. In
addition, they suggest that we adept the dacision of the New ?o;_:k
Supreme Court, Appellate Division, in The City of New York eral v. Lf;d
Industries Association, Ine,. etol, 597 N.,Y.5.2d 638, 190 A.24 173 {1933), in
which the Court sald, “misrepresentations of safety to the public
&b large, for the purposs of influencing the marketing of a product
xnown to be -;atec;ivc. gives rise to a sop&zatl cause of sction for
fraud. (Citacfons cmitted.}” Jd at 700, Wa decline to sceept chia
Weights suggesticns, The premise of mClwqj-'Nm York is cempletei.y
epntrary to Marylaod }:a.w. and we £izd fno buasis for adopting that
goure’s ruliog. The Wr.‘l.ghl:s- prasent Hutcherv, Robertshaw Controls Co.. 550
P.Supp. 692 (1883}, in suppert of their agency position., To be
aure, Hucher supports the proposition that an action for fraud may

be.nalntained when the fraud has been practiced upon the paxcy’a

agent:. Unfortunately £for the Wrights, we have neither found, nor
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been Airected-tos ravchority for the suggestion thav parents have

been, or should ke, considered the agents of their children.

Hence, the tzfal court properly rejected this suggestion. as do we.
B, MHauryland Consmuar Protectico Ast

The trial cours dimn}.a:ed the Wrights’ CPA clalm, M2, Code
Ann., Com., Law § 13-101, ef seq., begause of their failure to
establish lend paint purchasas subsequent to 1573, As the Court of
Appeals nmald in Servggingv. Dahne, 335 Md. 688, €94, §45 A.2d 1160
(1993), °“thaze is no indicatlon in the language of the CBA to
support rebtroacstive application of that gtatuce.” The Wri.qh{:.s
Balieva there was a six month peried during which che trial cnl{-%.tz
conld have inferred that lesd based paint had been purchased ;na
used. According to the Hrights, private consumars subjected to a
viclation of the CPA ware affordsd 2 privats cause of action as of
1 July 1973. The triel courw, howaver, had only deternined that no
purchanes waexe made after 1 January 1974, leaving a six month
pexicd during which they believe it could be inferrsd that they had
purchased lead bzged palnt, Sines we £ind nothinq in supporc of

_this proposition {(n the Wrigbts' complaint,™ we shall afflrm the

oxdad of the trial court.

T

¥ The Wiight's also argua that placing the phreso “at tiroes roatecial herem™ sher alleging that load
paint weas purchased by threle fanily i salfleicns eo warrast those infersnces conuised fn & well pleaded
complaint. Sec Stomey. Chloaye Tilletnz., 330 HA. 319, 333, 634 A.24 €¥F  (1993). We

are not inclined to conslder 2 complaint containing such shichell phrases tobe “weli pleadad.®
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cru=mevte,  resd Plguentatdes
y;.hang}. thie Wrights complain the trisl court erced in

dismissing theiy design Adefect claim, Tho Wrights belleve the risk

‘utility test ls tha appropriave ceat for evalusting a design dofeot

claim. Fhippyv. Gesiernl Morors Coip., 278 ¥d, 337, 163 A.2d 955 {1976).

When reviewing such a claim. we pust Elrst respond o the question
posed Dy the trial court: Is lesd pigmentation I1nherently

dafactive? Phipps, 278 Md. at 347, We respond as did the trial
court: lead pigment is not ipherently defective. In other wordn;;
the ln=lusion of lead pimment does no'.:-. per e reader the prmc:r.
defective. As wa chserved in Dudleyv. BG&E, 98 Md, App. 182, 29?—
203, .632 A.24 a9 (1993), “To claim that the gag supplied by BG &
E was defective and unreasonsbly dangerous becauss it is flamable
and highly explosive iy equivalent to rpsarting thae = xi.ccb.eu
knife iz dafective and unreascnobly dangerous hicau.ée Jr i3 shaxp
and can cut thinge.' Tha trial court noted that the District Courv
for tha Eastern District of Pannsylvania muds this same ocbservntion
ar to lead pigment in -Cily of Phlladelphin, 1 al. v, Lead Industries Assoe., et al,

civ.A. No. 90-7064, 1392 WL 968482 (1.9!}2)T Lead i the very £ssenco
of lead pigment,

520

App. 16



o h e ——

T -14-
R LR AT ITI.- -

We must finally devarmine wWhether the tyial court erred in
dismissing WOE Run's mocion for Rule 1-341 sanctions vi.thoutnn.
hearing. Wo addressed this situatlon in Fowlerv. Printerzr II, 89 HA,
App. 448, 487, 598 A.2d 794 11991), and said “chat S.f.‘ there iz no
basis for pranting it apparent from the- record, tho trlal judge
naad not ispue aﬁy gindings.” As this is the siruatien in the
cmas at band, our conclusion is cthe same. There was no &rror.

-

| UDGMEINTS AYFIRMED;
COFES 7O 33 PAXD
BY APPELIARTA.

te .0
v e
n?

TOTEL P.13
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ALVIN WRIGHT, et al. * IN THE 1 :&
Plaintiffs *  CIRCUIT COURT : A ~HEERS
V. * FOR i ) .
LEAD INDUSTRIES ASSOCIATION, * BALTTMORE cm§r : f . £

i : i N

*  CaseNo. 94363042/CL19G4B7: |

Defendants Case No. 94363043/CL190488); °
* ' R : ‘

il
* * .

- INC., at al.

1 - '
: P

OBINTO: ORDER - ' o

H

Heller, J.
I. od ion

These companion actions were brought on behalf of minor
children who allegedly suffered injuries as a result of e:xposure g:o;- '
lead paint in their home. They assert that Alwvin Wrig';ht!: wasg b:ci:p:. _
on January 26, 1977 and that with his parents, Tina ‘and Al:xré'.u':, :
Wright, resided at 1228 N. Ellwood Avenue in Balrimore un't:il
approximately 1983. It is alleged that between 1877 dnd 1980, he
was exposed to "substantial quantities" of lead paint at: hig homg. Vo
Compl. 93. His brother, Allen Wright, was born on :Ja_inuary 2.?, .
1879, and also resided at 1228 N, Ellwood Avenue unti]i appro':;::i.-;
mitely 1983, His alleged exposure to lead paint occurréd between -
1979 and 1980. Compl. §2.

Alvin Wright allegedly developed a lead-related kidney disease
and has @ied. Compl. ¥9. His brother Allen is alleged to suffer
from lead polsconing and suffers variousz medical disabilit:ies.
Compl. Y8. The Amended Complaint also states that the Plaintiffs

"purchased and continued to use [lead] paint to touch up tHe -

iThese citations are to Count One - strict iiability -~ of eaéh
of the Complaints, Throughout this opinion, the cites ate to bbth-
Complaints, and the Complaint is referred to in the singular.
P N
! Loy
|
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premiges on [Ellwood Avenue] from 1957 until 1980 when they were:
informed by a Baltimore City Health Department Inspactor to get rid

r

of the remaining lead-based paint in their possesgion.” Count One,
993.4. . o

The Pefendants are manufacturers of both lead.p_:l.séments: and E
lead paint and two hardware stores. The original Complaint was,,
Filed in this Court on December 29, 1994, Thereafter, o Februaly.! .
16, 1995, the Defendants removed thie action to fedara;_l fcc_aurté : On
March 2, 1995, Plaintiffs’ mwotions te remaud these:f;aé;as to :ttfle; .
Circuit Court for Baltimore City was granted. See Mem, !Qp., al,],é_n.
Wrioht. et al. v. Lead Indus, Aga’n.. et al., Civil Nos. § 95-473,
8 95-474 (Ex. 1 to Defs.’ Mot. to Dismiss).

Subgequently, Plaintiffs amended their Complaint by *"inter-
lineation" on April 5, 1995. As the Complaint now stands, Plain-
tiffs are asserting six counts on behalf of Allen and Alwin Wright
and their parents: Count One - a-t.rim: liability; Count Two -
unfair and deceptive trade pracdtice; Count Three - nlegligence;:-'
Count Four - conepiracy; Count Five - fraud; Count 8ixi- loss bf
gervices and friendship; and as pertéins to Alvin Wxight, Count

Seven - wrongful death. ' K

All Defendants have moved to dlsmiss the cOmpla:}.nﬁ pursuant to '
Maryland Rule 2-322, Counts Two, Pour and Five in theirj entirel'tir,;
and Counts One and Three in part. A hearing was !_1é1<.fl on tﬁe’jae;
motions on June 19, 1995, The merits of the wmotions will be dis-

cussed below seriatim.
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IT. Standaxd for Movion Yo Diamisg

} i
In deciding a motion to diamime, 2 trial court “mugt assume

the truth of all rslevant and material facts that are well pleade‘fi
; ; ;

and 21l inferences which can be reasonably drawn £rom those plaaid?- 8 :

ings.* Sharxow v. State Farm Mut, Auto. Ins, Co., 306Md. 754, 758
(1986) . Any ambiguity or uncertainty in the allegations as to
whether a cause of action has been stated must be construed against
the pleader. Id. On the other hand, well pleaded allegations ar;a

1

viewed in the light most favorable to the plaintiffs. Berman v

Karvounis, 308 M3, 259, 264 (1987); Baker, Watts v, Miles &

Stockbridgm, 95 Md. App. 145, 186 (1993),
IXI. ion
A. Statute of Repose '
Defendants have argued that the Maryland Statute iot Repéséa

requires dismiesal of *each and every Count of the mnehded Coni~ ;

plaint to the extent that it asserts claims arisingéot'gt of the'

application of lead paint® before 1957, wore than 20 years before
Alvin Wright could have been injured and, a2 regards Rllen Wright
before 1559, more than 20 years before he could have been injured.
Md. Code Amm., Cts. & Jud, Proc. §5-108(a) (1995 Repl. Vol.)
provides in pertinemt part:

Section 5-108 Injury to person or property ocqurring
after completion of improvement to realty. )

{a) Injury occurxing more than 20 years later. - _Ez}.cept
as provided by this section, no cause of action for
damages accrues and a person nay not seek contribution or
indemnity for damages incurred when wrongful death, per-
sonal injury, or iajury to real ox personal property :
resulting from the defective and unsafe condition of an:
improvement to real property occurs more than 20 years

1

il

3
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after the date the entire improvement £irst becomes
available for its intended use.

The Statute of Repose creates "a blanket prohibition against alil
suits that meet the statutory criteria.” Rose v. Fox Poal Corp., |
335 Md. 351, 360 (1994). In particular, am its speci"f'si{;: langu'a:ge.g '
indicates, §5-108{a) precludes an action where plai.ntizggf'éa injﬁzii;sg
have resulted from an alleged "defective and unsafe co:?ii:',;tian of éan
improvement to real property fwhich] occurs more t‘.ha::: 20 }:reairs;. i
after the date the entire improvement first becmt'iaq‘ ‘agrai;i.lablé; for.
itg intended use." There is no dispute but that the: Statute of:
Repose applies to the Defendants who were mmanufacturers of pr;a——
ducts other than those containing asbestos...." Md. Code Ann., §5~
108 id) {2} (iv) (1) . It is the Defendants’ gontention that all claims
arising out of the pre-1357 application of lead- paint in the
Ellvwood Avenue home must be dismissed because an application wf
lead paint is not an "improvement to real property." ;Thia Couzt,
disagrees. :

The Roge court discussed in depth the two general approaches
espoused by out-of-State courts in determining what cdnétitut:‘es an
vimprovement to real property.” It rejected the "qgmmc.{m law fi;x-;
ture" analysis and employed a "common usage" test 'ini which - t%hé
relevant inc:;u:i.ry iz "whether the object is an imprgw_etrf:ént wfit;f_zir'f ?
the common, dictionary meaning of that term.” Roge; 335 Md: al: ;
376, OF significance, it found "persuasive" the narrow definition
of "improvement” found in Black’s Law pictionary which provides:

al valuéhle addition made to proparty {(usually real

estate) or an amelioration ia its condition, amounting to

more than mere repaira or replacement, costing labor or .

4
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. . H
capital, and intended to enhance its value, beauty or
utility or teo adapt it for new or further purposes.
Generally has retference to buildings, but may also. in- .  :
clude any permanent structure or other development, 'such : !
as a street, sidewalks, sewers, utilities, etd.; an |
expend:.ture to extend the useful life of an asset: or to
improve its performance over that of the original asiset.
Such expenditures are capitalized as part of the agset’s
cost. (Bmphasis added)

Black’s Iaw Dictiopary 757 (6th ed. 1990} as quoted’i_'n Rome, 335
MAd. at 376. Whether an item ls "an improvement to real property"

within the meaning of §5-108 should be made on a "ii._aeie-tnwpasa_,

determination. Id. at 377; Allentown Plaza Assoc. v. Suburban’
Propane Gae Corp., 43 Md. Rpp. 337, 346 {1979) (holding meters and

i

their couplings were not improvements) .
According to the Complaint, whiech binds this Court for pur-
poses of a wmotion to dismiss, lead paint was pm:chaseu aad uged at:

the Ellwood Avenue premises "to touch up the premses. ia; f::om 1957

until 1980...." BAm. Compl., Count One, 9193,4. Carta;ix;ly, using.
i M LI

paint to "touch up" premises is more akin to a repair o?': replace-
ment than to the permanent improvement as defined in Roge.
Moreover, even an application of paint that went beyond a mers
"touch up" would not be in the same category as the swimming pool
in Rogg or the asbestos-conbaininj acoustical plaster which wmade up
the ceiling of the church in First United Mevhodist Chumch v. U.8.
Gypsum Co., 882 F.2d 862 f{ath Cir. 1989), gext. dendied, 493 U.B,
1070 {1990). In the Pirst United case, cited by Defendants, there

is no discussion of the meaning of "improvement to real properky.".

Another case cited by Defendants, N.¥. Avterafts, JInc. w. Marvin,: -

29 Mige.2d 774, 776, 215 N.Y.S.2d 788, 789 (Nassau Cty,; Dist. Ce.

HEFE ;
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1961), is algo distinguishable. In this case, the céurt did hold
rpainting® was an improvement for purposes of the mechanic 8 lien
law but, in doing so, observed that New York courts had; iﬁterpreted%fé
that law liberally and "[had] not been liceral in the requ::.rement ‘

of permanence.* Id. at 790. This Court concludes om tha facts as:‘

alleged that the painting of the Ellwood Avenue home was more akin‘; E
to "repairs or replacemant! and not a permanant "valuiable addita.,
made? to the property. b : ;
B. WMWW

The Defendants have argued that Plaintiffs have £allesd to

state a design defect claim in Counte One and Three, asserting that
under Maryland law, design defect claims may net be predicated on
the alleged imtrinsic dangers of a product, 8ignificantly, Defen-
dants have not moved to diemiss the failure to warm claims in thege
counts but only those portious of the strict liability End negldi-
gence claims that rest on an alleged design defect in lead pigment
and lead paint. : ;

In this case, there are two different lead prcduat;g of Deﬂeh«-
dante that are claimed to be defective. First are “1ead, 1;:5.3';::143:11;‘.5"1
which are defined in the Complaint as those "white lead pignents.:. .
which were mixed with other pigments and/or oil to produce lead
paint,...." Compl., 7. There are also "lead paintg® which @re
defined as "paints, glazes and other surface coverings consisting
of moze than 0.5% lead...." Compl., 16. Both the strict lisbility
and negligence counts allege that the Defendants’ lead produots
were defective in design in that they "contained harmful, deleter-
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ious, carcginogenic, and ot;herwiss inherently and J.atentiy,: dange‘roi;s;: :

lead....* Ses Count One, 993,4; Count Three, 1116[3),1'}(5.).

To recover under a strict liability claim, the éfaini;iffs muén:

prove: (1) the -existence of a defect; (2) the attripution of the

defect to the geller; and {3) a causal relation between i:he defett

and the injury.?  See Dudley v, B.G.&R., 98 Md. App.! 182, 202

(2993); Klein v. Sears Roebuck, 92 Md. App. 477, 484:85, geri.

denied 328 Md. 446, 447 (1992). 7o prove a defect in & product,.

the Dlaintiffs must prove that "the product was in a defective
vondition and unreasonably dangerous at the time it was sold."

Phipps_v. General Motors Corp., 278 Md. 337, 344 (1976); Klein, 92
Md. App. at 484-85. A product may be defsotlve for any one of

three reagsons: {1) a Elaw in the product at the time.t‘:hef defendant’

sold it, making the product more dangerous than' was 'intiended; {2}

a failure to warn adeguately of a risk or hazard related to t:éh'é -

product’s deslgn; and (3} a defect in the prodﬁct‘;s desi_cjn.-
Simpsop v, Standard Coptainer Co., 72 Md. App. 193; 201, cert.
denied 311 Md. 286 (1987).

Maryland has recognized certain "kinds of conditions which,
whether caused by design or manufacture" are inherently defective.

r

Asg sBtated in Phipps: . .

he elements of proof are the same whether the claim be
characterized as one for strict liability or negligerice. Watgon.v,

Sunbeam Corp,, 816 F.Supp. 384, 387 n.3 (D.Md. 1993); Eo;ggﬂgku..
, 760 P.Supp. 65, 87 (D.Md. 1991}.  Tha differ-

ence ig that in negligence, the plaintiffs must show d breachgof .

duty of care and in strict liability that the produdt {was unrea-
sonably dangerous. Id, Maryland adopted strict liability ag a
basis For a product liability action under Restatement [Second) ,of
Torts, §402A in Phipps v. Geperal Motors Corp., 278 M3, 337 (1376}

7 .
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For example, the steering mechanism of a new automobile
ghould not cause the car to swerve off the woad, [cica-~-
viong omitted); the drive shaft of a new automobile
should not separate f£rom the vehicle when it is driven in
a normal manner [citations omitted]; the brakes of. ai new
automobile should not suddenly fail, [c¢itations omittiad] ;
and the accvelerator of a new automobile should not stick
without warning, causing the vehicle suddenly to acceh_er- .
ate. Conditions like these, even if resuli:ingfﬂzjoug the . :
design of the products, are defective and unreascnably .

dangerous without the necassity of welghing and balancing !

the various Factors involved. P :
phippe, 278 Md. at 346. Pl P
‘ L :
This Court is persuaded that neither lead pigmenﬁa‘:iq\: glead-'-bas_e
paint producte £all in the 1imited "inherently unreasonable risk"
category. That limited type of design defect has been applied only
in those cases where the product has not functioned ae the manufac-
tuzer intended. Ziealer v. Kawagaki Heavy Indugtries, 74 Md. App.

Sl

613, 621 gert, denied 313 Md. 32 (1988).7 .

. ! :
Moreovexr, as to the lead pigments, this Court conclades there!

js no design defect as lead is inkrinsic to its nature, IL :_i.s

esgentially a processed lump of lead and, as Defendants Tt-ﬁ:gue, "to

L A
demand removal of lead Erom lead pigment is like demanding removal:

of aluminum from aluminum foil." It would be an altoge_thfar differ-, |

F -

11¢ a design defect is considered nunyeasonably dangerousi ™
the so-called risk-utility balancing test is not used &s the risk
ig never "reasonable." Phipps, 278 Md. at 345; zZiegler v. Kawasaki
(s rieg, 74 M. App- 613, 620 (1988). Of interest, at
least one Maryland decizion has cbzerved the risk-utility test ie
confined to those degign defect gsituations where something goes
wrong with the product. Kelly v, R, G, Industries, Inc,, 304 Md,
124, 138 (1985) {Applying the ’conpumer expactation’ test)., The
trend in recent Maryland cases, however, iz to apply: the risk-
utility test in a design defect case. Sece e.q,. ]
, 92 md. App. 477, 485-6 (1992); Zieglex, 74 Md, App. at
. 621-22; Iro MEg, Co., 62 Md. App. 101, 108
gcert. denied 303 Md. 473 {1985}, - :

8 : I
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ent product. Therefore, thig Court is in accord w:,i.t:h.tha" decislon

in City of Philadelphia v. Lead Industzies, 1392 W.L. 98482
{E.D.Pa. 1992), aff’d, 994 F.2d 112 (3d Cir. 1993) that alleging'a
design defect is lead pigments is:
... akin to alleyging a design defect in champagne by
arguing that the manufacturer should have made Eparkling
cider instead. The challenge is to the product :Ltself )
pot to a specific design,

1991 W.L. 98482 at *3. ui ;

¥

Further, werely because a product may be dangerous is nor.'

alone sufficient to conclude it is defective. See e.g. Rellev v,
jndustries. Tnc., 304 Md. 122, 136 (1985) (HGlding that ia

handgun is not dafactive merely because it is capable of firing.a :

bullet with deadly force). For example, in the Qusilm: case, t:he§
plaintiff had alleged that the natural gas suppl:.ad bf BG&E was'

ndgefective and in an unreasonably dangerous condn.t:i:c.\:n in that the
gas was Flamable and highly explosive." Judge Motz, writing for
the Court of BSpecial Appeals, found the claim withbut merit,
obgerving that " {flammability] and exploslveness are im'.r:lnsic to
the nature of natural gas.' That opinion went on to say that to
claim that the gas was defective and unreasponably da.ngemus because
it was Flammable was "equivalent to agserting that a kitchen lmife
is defective and unreasonably dangerous because ic is aharp and can
cut things." DRudley, 98 Md. App. at 203. For these mea-ons-,.the
Court is persuaded lead plgment is not “:i.nherently défecl:ive m
its demi o § ;

The Complaint distinguishes between lead pigment:b in wh:,ch
lead by definition is ioheremt in the product and lead: paint. It

9
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is the Plaintiffs’ position that the pefendants had-a choice to

include lead in their paint or a gubstitute that was harmless as

early as the 19303, and their choice to use lead tredted a design

defect. Pla.’ 0Opp. at 11. Based on this premise, P::Laiutif-f's‘

allege a viable design defert claim in regards to the laad-baseti

paint products. That ig, the allegations fall into that. categor,y -

of a design defect case where the guestion is "whethar a 'maxmfact-

urer, knowing the risk inherent in his product, acted reasonably i;n .

putting it on the ‘market.“ Rieipn, 92 Md. App. at 485, quo'c.ing
giegler, 74 M@, App. at 621.

In sum, Defendants’ motion to dismiss those portions of Counts
one and Three for failure to identify a design defect in.lead pig-
ment is granted. The motion is denied in regard to lead paint.:

c. MWM.
Count Two of the Amended Complaint seeks compengatory and

punitive damages under Maryland’s Consumer Protection act {*CPAM), .

specifically Md. Code Ann., Com. Law §§13-301{(1}, (2) (:L). {iv), (:3)'

and (9) (i) (1990 Repl. vol.). Howsver, Plaintiffs’ claims of un-

fair or deceptive trade practices are barred because : they hawei :

failed to identify any misrepresenta!:iuns made after 1973 the date- '

at which the CPA wam amended to provide for a private right of
action,* See 1973 Md. Laws 1483, Ch. 704 (the current private

right of action is met forth in Md. Code Ann. Com. Law §13-408) .

ip discussion of the importance and history of the private
right of action is set forth in vCommsnt, Maryland's Consuner
protection Act: A Private Cause of Actlon for Unfair or Deceptive
prade Practices,® 38 Md. L. Rev. 733 (1979).

10
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Plaintiffs’ Complaint has no specifz‘.c" allsgations t;,hat they -

purchased any lead paint after 1573 or that Defendants made false

or migleading statements or omitted auy material 1nformar.ion after

that date. Indeed, at oral argument, they cémceded .that the
' !

parents did not make any paint purchases after 1373. Sea June 1%,

1995 Tr. at 75. Rather, their argument is that Defendan’ta "had a

continuing duty to warn of the hazards asscclated with exposure t,o

their lead-based paint producta’ up and through the t:f.mei injurlés

were sustained by the minor Plaintiffs between 1977 and 1980. g_e'g i

pls.' Opp’n at 16. There isg no legal support for the contentions

ghat the CPA hag incorporated tort theories to imposa such a con~

tinving duty to warn. To the contrary, ,g;__gg_igﬁ_i.._palm_& 335 Md :
¢8g, 694 (1994) expressly held that there ig mo indication in the

ianguage of the CPA "to support retroactive applicaticﬁn of thétt:

gtatute...." Id, Por these reasons, the second count of the Com-
pleint must be dismisced for failure to state a claim upon which
relief can be granted. '

D. Counk Five - Fraud and Misrepregentation

Count Five of Plaintiffs’ Complaint is a claim for fraud and

migrepresentation. The gist of the allegations conoern the non-

disclosure of material information by the DPefendants; regarding
nealth risks of lead paint, The fraud claims fail for the follow

ing reasons. - :

‘In order to recover damages in an action fox fraudior deceit:,'

a plaintiff must prove: (1) that a defendant made s ‘false rep:g:e—

sentation to the plaintiff; (2) that the defenddnt knew of its

11
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falsity or that the representation was made with re¢kKless indiffer-

snce to its truth; (3) that the misrepresentation was made for the :

puzrpose of defrauding the plaintiff; (4) the plaantxff rellad on .

the misrepresentation; and (5) the plaintiff sufferad-aniinjury aB
a result of the misreprzgentation. M 334 Md 398, 41;3
(1594) ; Marten’s Chevrolet, Inc. v. Sepey, 292 M3. 328, l3:43 t1982)

Conceaiment by a defendant of a material fact with . the intent to?-

deceive or defraud may also conatitute fraud in Maryland. Einﬂﬂ__h
Hughes Aircraft Co., S7 Md. App. 150, 232 (1984), cext. denied 300
Md. BB (1984), cert. denied 469 U.S. 1215 (1985). However, were

non-disclosure of facts known to & defendant without the intent to

deceive would not constitute fraud unless there existed a geparate.

duty of disclosure to the plaintiff. Id. v

Under Maryland law, a claim for fraud or misrepresentation .

will not lie unless a plaintiff can establish that he or ghe hést

{
the actual recipient of the alleged misrepresentatiom and that itf,

was not made to a third party. S=& €.9.. Parletes v, Pg;}g;;g

l'5

Md. hpp. 628, 635 (2991); Em wmm 83 M’ti.;i :
App. 55, 61 gert. denied 320 Md. 800 (1990); ani&;

Ing., 840 F. Supp. 396, 397 (D.Md. 1994) (" [Flraudulent misrepre-
gsentations must be made to the plaintiff who is claiming injuzy
from her reliance on those representations, not to third parties.”}
Thus, in order to prevail, Plaintiffs must show that Mr. or Mre,
Wright purchased the lead paint that was used in thelr premises, as
they have acknowledged that the winor Plaintiffs did nét make the

purchase and that, in any event, vz minor child, undei the setting

12
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of this case, could not be the target of a misrepresentation.® Tr.
at 65. Plaintiffs also admitted at oral argument that it was the
grandparents who actually bought the laad paint produgt,s; Tr. at
82-83. As the grandparents are not plaintiffs in l:hesle casas, the
fraud counts would fail for this reason alone. '

There is another reason the fraud counts must be dismissed and
that pertains to statute of 1imitations. Vnder the c:omplgint:, er
and Mre. Wright were informed by a Baltimore City i-iealt:h': Départmeni: .
inspector in 1980 of the fact that thelr premises had ieéad paintt.
see Am. Compl., Count One, 44(3) and {4). This acl:ifor;; was no'ft: L
brought until 1994. Therefore, the parents’ claims are :barred by ‘:
the statute of limitations, and Plaintiffas conceded thé-i.s durin;;gy‘
oral argument, . |

THE COURT: How can the parents stay in the case if
vhey had notice of all this back in 13807

MR. RICHARDSON: We have withdrawn the counts in the com-
plaint that deals with the parents’ logs
of friendship and society.

THE COURT: I know. But how can any of their com-
plaint stay in after 19807 : ;

How can they stay in? oo

MR. RICHBARDSON: por purposes of their claims; I don'‘t
think they should stay in. The statute
has run. : :

Tr. at 76-77. ! . :
Further, later at the hearing, the following collogquy { c-::z::urred:}: ; :
THE COURT: Do Plaintiffs agree, then) i that : l:-l:pe:
gtatute has run to the parents’ claim,.,.
in poth of the Complaints? ‘

MR. REICHARDSON: ies.

13
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Tr. at 79.
Further, Maryland law does not support Plaintiffs’ contention

that & minor does not have to rely upon any misrepraaentatinns or

omissions to state a claim for fraud because his pazenta are lus ‘ ;

agents. As discussed earlier, the griffin and E_a_.m_gg;g cases hold ’

to the contrary. Mareover, this Court obeerves that in a.nother ‘
context, that dealing with caspes brought by DES "daughters " against ' i
drug wanufacturers, there has been no case which has. adcpted the
theory of "mother as agent" to sustaln a cause of action For fraud
againgt the drug wanufacturers. Indeed, case law is to the f;on-
trary. BSee discussion in Brown v. Super. Ct, (Abbott Lab.), 751
p.2d 470, 483-84 (1988). Accordingly, Plaintiffs have failed to
state a viable claim of fraudulent miegrepregentation on ‘behalf of
either Allen or Alvim Wright. : Dot )

E. Court Four - Comspiracy i :

It is Defendants’ position since the fraud counts ariv. the oniy‘
intentional torts alleged by Plaintiffs that could be: aipredicate‘
for their conspiracy claims, the dismisgal of the fraud’ counta man-z‘
dates dismissal of the conspiracy counts as well,

"A civil conspiracy iF a combination of two or more persons by
an agreement or understanding to accomplish an unlawful act or to
uee unlawful meane to accomplish an act not in itself ’illegal, with
the further requirement that the act or means employed must result

in demages to the plaintiff.® Green v, Wach, Sub, Sap, Comm’m,,

259 Md. 206, 221 (1970); gBee 3lso, Inc, ;
¥amipetz, 260 Md. 443, 454 (1971); Alleco v. Neinberg Foundation.
14
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99 Md. App. 696, 706 gert. granted 336 MA. 240 (1994), _Further,
the agreement to commit an unlawful act or to use unmlawful means to

accomplish a lawful act is not, by itself, suff:.cient to est:ablish

a claim of civil conspiracy. v Ba . Eg 31 ’

Md. App. 527, 538 {1990). Rather, in order fox a ¢ivil a‘ction for

congpiracy to be waintained, there must’ be some un.lawfulg act done
in the furtherance of the conspiracy. Id. , ‘
Deofendants’ challenge to the consplracy counts is. twofold

T

First, they argus the Court ghould dismiss the conspiracy counts as ‘
plaintiffs have failed to maintain the fraudulent misrepresentation

claims. They clalm the oniy remaining counts allege negligent con_- )

duct, and that only intentional acts way provide the basis of a
conspiracy claim. In addition, they argue that Plaintiffs have
failed to plead a time, place and circumgtance of any alleged
conspiracy with the specificity required by Maryland law. i
There is no question but that the aAmended Complaint; could set
forth with greater specificity the details of the allegedl consplr-
acy. However, agsuming pefendants are correct that conspiracy re-

guires some intent oz the agreeaing parties to take act:ion, thef

Court believes that the current C'omplaim: survives the challenge.=

Firgt, a careful review of Count Foux :.ndicat:es that the

alleged conspiracles arxe that the Defendante conspzreﬂ 'L'.o "ma:r;}gat;_ !

lead products by unlawful means, including, inter alid, itheir tor-
ticus conduct of suppressing their knowledge of the dangers of
lead" and of placing these products on the market. Compl., Count
Four, 9119,20. The allegations are that the Defendants "kiew

15
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begimning in the early 1900‘s of the extreme dangers to those who
are exposed to lead dust and lead-containing paint... and [iInstead

of warning consumers... as to the dangerous pature of,their lead

* and lead products, [theyl conspired with each other. t;o;hide ’tha :

dangers, hide all information, "and indeed to keep ° cona{mlers and
others ignorant...." Id., 1920,22. In making these allegations'
Count PFour specifically adopts and incorporates paragraphs 1

through 18 of the Amended Complaint which, in paragraphg 3 and 4,

alleges that the Defendants actually knew or "unwillfully refused .

to Xnow® of the defects and dangers of lead products and yst
marketad them for "pecuniary motives" and "in conscious, wanton and
reckless disregard for human life and safety, deliberateiy, inten-
tionally and purposely withheld and concealed guch ‘ix'f:forma.tion
from the Plaintiffs.” Id, These allegations would sdem to state
a claim that the Defendants conspired to suppxess knowledge of i:he
dangers of lead and intentionally marketed their 1ead produ,cta
without effective warnings. CE£., w, 517
A.2d 680, 695 (Del.Super. 1%86). ("Thus the underlying wrong of
this alleged conepiracy ia the intentional marketing of a defective
produact. . "}

In addition, the conepiracy count further alléges that the
Defendants acting through the Lead Industries ABsociation, Inc.
{"LIA"} “iptentionally™ chalienged and attempted .to di:screéﬁit
information on the toxicity of lead products and iﬂténtiona.‘il}y"
promoted the use of these products by consumerg and "opposed the

use of appropriate warnings...." Id., Y{25,28. W®hether this con-

¥
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tention will purvive discovery waits to be Been. For, if the means
and the acts are lawful, then the conspirators’ ;ﬁogivea are
immaterizl in regard to civil comspivacy. Markey v. Hgl%, 92 Md.
App. 137, 172 (1992). i

Nevertheless, at this stage of the proceedings( basad an thei

i

pleadings alone, this Court declinas to dismiss the conspirady

* i

clzims.

F. Medical Expenses P Py

. P T
pefendants have argued that the gtatute of limitaﬁions bafz:'-

Mr. and Mrs. Wright’e claims to recover expenses they have incurxed4

for medical and hospital care of their children. As discussed in
gection D, Plaintiffs have conceded the parents’ claims are barred
but assert that the minor pFlaintiffe’ claims for medical expenses
should proceed to the extent that those expenses are incurred after
they reach the age of majority or they are able te show that their
parents were "truly umable” to pay the medical expenses incurred on
their behalf or that hospital liens exist, ﬁgg Garay.

overholtzer, 332 Md, 339, 365-73 {1993). At this stage of the
proceedings, this Court declines to dismiss the minor Plalntifﬁs'

claims for medical expenses in view of the Garay praceaent

'
1

' ORDER i P
for all of the above-mentioned reagone, it is thié é; éa?

of July, 1995, HEREBY ORDERED that: ‘ : .
1. Plaintiffs’ design defect claims in regard to lead pigment

in Counts One and Three of the Amended Complaint are HERERY

17
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DISMISSED;

3

2, Count Two of the Amended Cowplaint is HEREBY PIESMIBSE}:I?;i

3. Count Five of the Amended Complaint is ;-II'SREBY BEISMIS.;EE;D?; '

4. All claims of Plaintiffs’ Tina Wright and Al'?’i?‘ﬂ 0 Wriéhft ,
are HEREBY DISMISSED; Lo

5. Defendants’ motions to dismliss Count Four a;:'e HEREBY
DENIED;

6. Defendants’ motioms to dismiss the minor Plaintiffs’
claims for medical expenses are HEREBY DENIED; AND

7. Defendants’ motions to dismiss Plaintiffs’ claims for
injories resulting E£rom the pre-~1957 application of lead paint at :

1228 N. Ellwood Avanus are HEREBY DENTED.

"JUDGEELLENM.HELLER ' . | |

Ellen M., Heller e
Judge R

cc: All Counsel

ig
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--- N.¥.5.2d ----, 2008 WI. 2246123 (N.Y.A.D. 1 Dept.), 2008 N.Y. Slip Op. 04923

Supreme Court, Appellate Division, First Department, New York.
Dante SMITH, et al., Plaintiffs-Respondents,
V.
2328 UNIVERSITY AVENUE CORP,, et al., Defendants,
NL Industries, Inc., Defendant-Appellant.
June 3, 2008.

Background: Tenants brought action against landlord and manufacturer of lead-based paint
pigments, seeking to recover damages for Injurles infant tenants allegedly sustalned as result of their
exposure to lead-based paint In apartment where they resided. The Supreme Court, Bronx County,
Lucindo Suarez, 1., denled manufacturer's motlon to dismiss, and manufacturer appealed,

Holding: The Supreme Court, Appeliate Division, held that manufacturer had no duty to refrain from
lawful distribution of non-defective product.

Reversed.

(1] @chgtggj_tmg.ﬂgﬂeuw_sfgrmgﬂmrm_tg
=+313A Products Liabllity

=313A1 Scope In General

{=313AI(B) Partlcular Products, Application to
¢=313Ak43 k. Chemicals in General; Adheslves, Paints, and Solvents. Most Cited Cases

Manufacturer of lead~based paint pigments, which were not defective at time they were created,
was not liahle for injurles infant tenants allegedly sustained as result of their exposure to lead-based
paint in apartment where they resided, where any problems with lead-based paint arose only after
vears of Inadequate maintenance of a premises by the owner, If paint peeled and flaked, thereby
becoming hazardous through possible ingestion or inhalation,

[23 @_}ge e Citin ences for this Headnote

4+=313A Products Liablilty |
=313Al Scope In General
«=313AI(A) Products in General
«=313AKS5 k. Strict Uabllity. Most Cited Cases

3134 Products Liabliity 4 Keycite citing References for this Headnote
w«313A] Scope in General
0=313A1(A) Products In General

w313A Products Liability @.&Sﬂﬁ&e&lﬂn&ﬂiﬁ&mﬂ;ﬁﬁ@&tﬁlaﬂ:ﬁﬂn@tﬂ
31 3A1 Scope In General

1=313AI(A) Products In General
1#313AK11 k. Design. Most Cited Cases

i=-313A Products Llability Iﬁ”}(gyﬂte_gﬂngj_efgr_emmgz_mtiﬁﬁmg
=313AI Scope in General

http://web2, westlaw.com/result/documenttext.aspx ?vr=2.0&sv=S8plit&sskey=CLID_SSSA... 6/23/2008

App. 36



2008 WL 2246123 Page2of3

=313AI(A} Products in General

Manufacturers of defective products may be held strictly liable for injury caused by their products,
that is, they may be liable regardless of privity, foreseeability, or reasonable care, and a product may
be considered defective due to mistake In the manufacturing process, defective design, or Inadequate
warnings about the use of the product.

31 @ KeyCite Clting References for this_Headnote

1=313A Products Liability
{=313Al Scope in General
<~313AI(A) Products In General
==313AKB k. Nature of Product and Existence of Defect or Danger. Most Cited Cases

Law does not impose a duty upen a manufacturer to refraln from the lawful distribution of a non-
defective product.

[41 gﬁﬁtﬁaﬁﬂn&!@ﬁ%ﬁoﬂmmﬂn@

w»313A Products Liability
~313Al Scope in General
w=313AI(A) Products In General
¢=313Ak11 k. Design. Most Cited Cases

¢=313A Products Liability ¥ KeyCite Citing References for this Headnote

©=313AI Scope In General

¢=313AI(A) Products In General
w=313AK15 k. Proximate Cause and Foreseeable Injury; Intended or Foreseeable Use. Most

Cited Cases

To establish a prima facle case In strict products liabillty for design defects, the plaintiff must show
that the manufacturer breached its duty to market safe products when It marketed a product
designed so that It was not reasonably safe and that the defective design was a substantlal factor In
causing plaintiff's injury.

Kornsteln Veisz Wexler & Pollard, LLP, New York (Ranlel J. Kornstein of counsel), for appellant.

Levy Phillips & Konigsberg, LLP, New York {Phill nier, I1I of counsel}, for respondents.

LIPPMAN, P.J., MAZZARELLI, WILLIAMS, SWEENY, ACOSTA, JJ.

*1 Order, Supreme Court, Bronx County (Lucindo Suarez, J.), entered on or about October 12,
2007, which denled the motion by defendant NL Industries, Inc. to dismiss the complaint as against
it, unanimously reversed, on the law, without costs, and the motion granted. The Clerk is directed to
enter judgment In favor of defendant NL Industries dismissing the complaint as against it.

This is an action for damages for injuries sustained by the Infant plaintiffs as the result of thelr
exposure to lead-based paint in the apartment where they resided between 1995 and 2001. While the
litigation was pending, NL Industres was identified as the manufacturer of the paint pigments
containing the lead used to make the paint that allegedly poisoned the infants; a second amended
complaint alleged causes of actlon against NL for negligence and strict products llabllity,

The dangers to young children from exposure to lead-based paint are well known { see Matter of
New York City Caalition to £nd Lead Paisening v. Vallone, 100 N.Y.2d 337, 342-343, 763 N.Y.5.2d

http:/fweb2. westlaw.com/result/documenttext.aspx 7vr=2.0&sv=Split&sskey=CLID SSSA... 6/23/2008
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530, 794 N.E.2d 672 [2003] ). New York City has prohibited the sale and use of lead paint for
residential interiors since 1960 ( see New York City Health Code [24 RCNY] § 173.13), and requires
the owners of multiple dwelling units to abate this hazard by remediating the condition In apartments
occupled by children under age 7 ( see Administrative Code of City of N.Y. § 27-2056.3). Even though
It Is the responsibillty of the owners of affected bulldings to remediate the lead conditions in any unit
where a chlild of six or younger is living, these plaintiffs also demand recovery from the entity that
allegedly produced the lead-based paint pigments to which the infants were exposed.

i1 @[ZJ NL stopped manufacturing lead pigments decades ago. Any interior lead paint
present in plaintiffs' home was applied before 1960, I.e., before the manufacture, sale and distribution
of lead-based pigments and/or paint, and its use in residential units, was outlawed. While
manufacturers of defective products may be held strictly liable for injury caused by thelr products,
f.e., they may be flable regardless of privity, foreseeabllity or reasonable care and a product may be
considered defective due to mistake in the manufacturing process, defective design or inadequate
warnings about the use of the product { Sprung v. MTR Ravenshurg, 99 N.Y.2d 468, 472, 758
N.Y.S.2d 271, 788 N.E.2d 620 [2003] ), the palnt plgments created by NL were not inherently

dangerous to adults and only became so to young chifdren upon deterioration in the form of peefing
paint and dust, which presupposes a lack of proper maintenance by the owner and/or manager of the

property.

Plaintiffs do not allege any specific defect in the design of the paint pigments manufactured by NL.
1t Is their position that since all lead Is hazardous to chiidren, any lead pigment used in interlor
residential paint must, by implication, be defective notwithstanding the fact that the manufacturer of
the lead component did not have exclusive control of the risk, the paint manufacturer decided which
and how much pigment to use, and control of the risk passed to the residential iandiord once the
paint peeled and flaked, thereby becoming hazardous through possible Ingestion or inhalation. At that
point, the owners or landlord could control the risk by proper mafntenance of their property { Brenner

.. American Cyanamid Co., 263 A.D.2d 165, 172-173, 629 N.Y.5.2d 848 [1999] ),

¥213] EZ “New York does not impose a duty upon a manufacturer to refrain from the lawful
distribution of a non-defective product” { forni v. Ferguson, 232 A.D.2d 176, 177, 648 N.Y.5.2d 73
{1996] ), The paint pigments manufactured by NL were not defective at the time they were created,
nor was distribution thereof prohlbited until 1960. Any problems with lead-based paint arise only after
years of inadequate maintenance of the premises by the owner. Under these circumstances, a
manufacturer of a product may not, as a matter of law, be found liable for harm Inflicted sorme 50 ar
more years after its creation, especially in light of the duty of the landiord to abate any existing lead
conditions in apartments Inhabited by young chliidren.

[&1 “In order to establish a prima facle case In strict products liabllity for design defects, the
plaintiff must show that the manufacturer breached Its duty to market safe products when it
marketed a product designed so that it was not reasonably safe and that the defective design was a
substantial factor in causing plaintiff's injury” ( Voss v. Black & Decker Mfg. Co., 59 N.Y.2d 102, 107,

463 N.Y.S.2d 398, 450 N.E.2d 204 [1983] ). The harm that plalntiffs allege Is not only far too remote
from NL's otherwise |awful commercial activity to hold it accountable, but is also attributable to

Intervening third parties ( see People v. Sturm. Ruger & Co., 309 A.D.2d 91, 103, 761 N.Y.S.2d 192
[2003], Iv. denfed 100 N.Y.2d 514, 769 N.Y.S5.2d 200, 801 N.E.2d 421 [2003} }.

N.Y.A.D. 1 Dept.,2008.

Smith v. 2328 University Ave. Corp.

-—-- N.¥.5.2d ----, 2008 WL 2246123 (N.Y.A.D. 1 Dept.}, 2008 N.Y, Slip Op. 04923

END OF DOCUMENT

{C} 2008 Thomson Reuters/West. No Clalm to Orlg, US Gov. Works.

http:/fweb2. westlaw.com/result/documenttext.aspx?vr=2.08sv=Split&sskey=CLID SSSA... 6/23/2008

App. 38



